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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

ARG ORDR BT GRIET IS :
Revision application to Government of india :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect cf the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur. in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the ccurse of processing of the goods in a

warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside india of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India. -
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In case. of rebate of duty of excise o‘n goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, WIthout payment of

duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commiss ‘oner (Appeals) on or after, the date appointed under Sec.109

of the Finance (No.2) Act, 1998.

zﬁfaﬁuww(aﬁa)ﬁmmﬁﬁ 2001 fﬁﬁ&ﬁgzﬁswhﬁﬁﬁemmgq—aﬁﬁmﬁ
M oY B iy oW MR fee § AW A @ e ey Ud aria oy @) d-a) wRelf @ Wiy
SR e fpar ST TIRY | wwe Wi Wil 8. B gl @ dwia awr 35-3  # FeiRa o & g
D AT B WY R-6 I a1 ufy At g =Ry |

The above application shall be made in duplicate in Farm No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on.which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal.-It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section

35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/-"where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, Néw Metal Hospital Compound, Meghani Nagar, Aamedabad : 380 016. in case of

appeals-other than as mentioned in para-2(i) (a) above.
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- * The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal). Rules, 2001 and shall be
accompanied against (one which at least should be accampanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs:10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in t1e form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank cf the place where the bench of

the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Centrai Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. ‘
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One copy of application or 0.1.0. as the case }nay be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as p-escribed under scheduled-| item

of the court fee Act, 1975 as amended.
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Attention in invited to the riles covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Prccedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-ceposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is @
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i)  amount of erroneous Cenvat Credit taken;
(i) ~amount payable under Rule 6 of the Cenvat Credit Rules.
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ve, an appeal against this order shall lie before the Tribunal on payment of

In view of abo .
here duty or duty and penalty are in dispute, or penalty, where

10% of the duty demanded w
penalty alone is in dispute.”
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ORDER-IN-APPEAL

M/s. Bodal Chemicals Limited, Unit I, Plot No. 110, Phase-II, GIDC; Vatwa,
Ahmedabad [for shorr - ‘appellant’] has filed this appeal against OIO No. MP/19/DC/2015-
16 dated 20.1.2016, passed by the Deputy Commissioner, Central Excise, Division 111,

Ahmedabad-I Commissionerate [for short - ‘adjudicating authcrity'].

2. Briefly stated the facts are that based on an audit objection, a show cause notice
dated 15.4.2011 was issued to the appellant proposing recovéry of the CENVAT credit on
capital goods amounting to Rs. 78,911/- wrongly availed during the period from 2008 to
2010, on MS plates, TMT bars, MS channels, MS beams, CI castings, etc.. This notice was
decided vide OIO No. MP/15/Dem/AC/2011 dated 29.2.2012 wherein the then adjudicating
authority ordered recovery of CENVAT credit wrongly availed along with interest. Penalty
was also imposed on the appellant. The appellant’s = appeal before the
Commissioner(Appeals) was rejected vide GIA No. 80/2012(Ahd-
)CE/AK/Commri(A)/Ahd dated 28.9.2012. On an appeal teing filed before the Hon’ble
Tribunal, the matter was remanded back to the original adjudicating authority vide Order

No. A/10872/2015 dated 17.6.2015.

3. It is based on the directions of the Hon’ble CESTAT. Ahmedabad, that the
present impugned OIO has been issued, wherein the adjudicating authority has disallowed
the CENVAT credit and has further ordered recovery of interest on the CENVAT credit

wrongly availed.

4. Feeling aggrieved, the appellant has filed this appeal against the impugned OIO

dated 20.1.2016, on the grounds that:

(a)the impugned order has been passed in utter violation to the principles of natural
justice as the adjudicating authority has failed to consider the submission made by the
appellant;

(b) that it was obligatory on the part of the adjudicating authority to have ascertained
the use of the said inputs in order to decide the admissibility of the CENVAT credit;
(c) that the credit pertains to the period 2008-09 and therefore, it would not be possible
for production of Chartered Engineer’s certificate as the CE could not have verified the
inputs used for repairs about seven years back; '

That the use of the said inputs not being in dispute, the disallowance of the CENVAT
credit by the adjudicating authority is not justified;

(d) the appellant submits that the admissibility of CENVAT credit of the goods used in
the maintenance and repairs of the capital goods has been settled and therefore it was
not open for the adjudicating authority to have distinguished the case laws;

(e) that prior to 7.7.2009, there was no specific exclusion for angles, channels, CTD
bars:

(F) the appellant refers to the annexure attached to tle notice and submits that the use
of the inputs has been shown in the manufacture of capital goods which have been put
to use in the factory of the appellants;

(g) the impugned order invoking the extended period is legally not tenable;

(h) that the adjudicating authority in para 20 of the impugned order has held that the
goods under reference were used for repairs of the capital goods the CENVAT credit
on the said goods is not admissible as these goods do not fall under the definition of the
CCR °04.
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3. ' Personal hearing in respect of all the three appeals was held on 21.4.2017,
wherein Shri N.K Tiwari, Consultant, appeared on behalf cf the appellant. Shri Tiwari,
reiterated the grounds of appeal. Shri Hanuman Ram, Supetintendent, ARV, division II1,

Ahmedabad-1 appeared on behalf of Revenue.

4. Before dwelling on to the dispute, 1 would like to reproduce the relevant
extracts of the Hon’ble Tribunal’s order dated 17.6.2015, which resulted in the present OIO

dated 20.1.2016. that is under chall_enge, before me:

“5. In_view of the above settled proposition of law, items like MS Plates, Beams,
Channels, Angles, etc. when used in the repair of the capital goods would be eligible
for cenval credit but the same item when used in the making of support structures will
not be eligible to_Cenvat_Credit. On a specific querv from the Bench, Learned
Consultani submitted that no Chartered Engineer's certificate was produced by the
appellant in support of their contention. That such items are only used for maintenance
and repairs of their capital goods and nol for making supporting structures. Reliance
placed by the Learned Consuliant on the list of items, duly verified by the jurisdictional
Central Excise officers also do not throw any light as to where the items like MS Plates,
Angles, Channels, TMT Bars etc are used. The matter is, therefore, required to_be
remanded back to the Adjudicating authority to ascertair the use of these items and
decide the same in view of the law laid down by CESTAT and Supreme Court in the
velied upon cases by both _sides.  Appellant is at liberty to produce the
documents/chartered engineers certificate to the adjudicating authority to the effect that
the inputs for which CENVAT Credit is claimed are used only in the maintenance and
repair of the capital goods. Needless (o say that the Adjudizating authority shall give an
opportunity of personal hearing to the appellant before deciding the case in remand
proceedings.

[emphasis supplied]

5. As is evident from the aforementioned order, the Tribunal has not left much
scope to the adjudicating authority while remanding the matter. ~ The Hon’ble Tribunal
clearly held that irems like MS Plates, Beans, Channels, Angles, etc. when used in the repair of
the capital goods would be eligible for CEN VAT credit but the same item when used in the making
of support structures will not be eligible to CEN VAT Credit. This is notwithstanding the fact that
the Board in its Circular No. 267/11/2010-Cx.8 dated 8.7.2010, has clarified as follows:
“Further, credit shall a/.so not be admissible on inputs used for rzpair and maintenance of capital
goods.”. Hence, what was left for the adjudicating authority in his denovo adjudication was -

only to ascertain the use of the disputed items on which CENVAT credit was availed. On

going through the impugned order dated 20.1.2016, it is clearly evident that the
adjudicating authority asked the Range Superinleﬁdent to verify the claim of the appellant.
The Range Superintendent vide his lettér dated 19.1.2016, stated that at this stage it was not -
Apossible to verify as to whether the said goods were used for'repairs and maintenance of
capital goods. I find that the appellant in his grounds [refer para 12 of the appeal
memorandum] has also stated that since the credit pertain to the period 2008, it would not
be possible for production of Chartered Engineer Certificate. It is in this background that
the appéllant states that the adjudicating authority in his denovo adjudication failed to

ascertain the use of the said inputs. When the appellant himself is unable to produce a
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certificate from the chartered engineer [a professional], the averment, that the adjudicating
authority failed to ascertain the use of the said inputs, seems unfair. The onus, to prove that
the CENVAT credit was availed correctly and was admissible, is cast on the appellant
under Rule 9(5) of the CENVAT Credit Rules, 2004. It is precisely because of this that the
Hon’ble Tribunal raised a specific query as to whether the appellant had submitted such a
certificate. I find that the adjudicating authority made the best possible attempt, by asking
the Range Superintendent to verify the claim of the appellant. Since the appellant was not
able to prove that disputed items had been used in the repairs of capital goods, following
the order of the Tribunal in this case [para 5 of the order dated 20.1.2016, reproduced supra],
the adjudicating authority was left with no option but to recover the CENVAT credit

wrongly availed with interest.

6. In view of the foregoing facts, I do not find any reason to interfere with the
order of the adjudicating authority more so since the appellant has failed to prove, that the O
disputed items on which credit was availed, was used in the repairs and maintenance of

capital goods. Hence, I reject the appeal.
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7. The appeal filed by the appellant stands disposed of in above terms.
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Date :,?ﬁ0520 17 .
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W\
\
(Vinod Lukose)
Superintendent (Appeal-I),

Central Excise,
Ahmedabad.

By RPAD.
To,

M/s. Bodal Chemicals Limited, Unit I,
Plot No. 110, Phase-I1,
GIDC, Vatwa, Ahmedabad

Copy to:-

The Chief Commissioner, Central Excise, Ahmedabad Zonz .
The Principal Commissioner, Central Excise, Ahmedabad-1.
The Deputy/Assistant Commissioner, Central Excise Division-111, Ahmedabad-I.
The Assistant Commissioner, System, Central Excise, Ahmredabad-1.
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